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INTRODUCTION 

 

 This matter came before me as arbitrator selected by the Parties to 

resolve a dispute arising under their collective bargaining agreement.  A hearing 

was held on March 2, 2000 in Ashland, Oregon.  Each party presented witness, 

testimony, and arguments.  The Parties mailed post-hearing briefs on March 31, 

2000, and the hearing closed when the briefs were received on April 3, 2000. 

 

OPINION AND AWARD 

1. ISSUE 

The Parties stipulated to the following issues: 

1.  Did the District have just cause to terminate Keith Rigby? 
 
2.  If not, what is the appropriate remedy? 

 
 

2. FACTS 

The District employed the Grievant from July 1996 until his discharge on 

November 17, 1999. 

The District hired the Grievant in 1996 as a painter in the Maintenance 

Department.  The Grievant became a vocal critic of many practices he observed 

on the job.  He complained to management that other employees were not 

putting in a full work day, and that his supervisor was rude and foul-mouthed.  He 

complained (or assisted in getting complaints made) to the State Ethics 

Commission about perceived misuse of District property, and to OSHA about 
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perceived improper handling of asbestos hazards.  Uncontradicted testimony 

established that these complaints resulted in harassment by co-workers, 

including name-calling, shunning, and having cartoons posted on his locker.  The 

Grievant had a number of meetings with management personnel regarding these 

matters.  Management responded by hiring a consultant to work with the 

employees for a period of about six months.  Eventually, in the fall of 1999, the 

Grievant's supervisor was relieved of supervisory duties, and the District posted a 

set of work rules that included the admonition to "treat colleagues . . . with 

dignity." 

The Grievant went on leave on September 21, 1999, and filed a worker 

compensation claim.  In response to a tip from a claims investigator, the District 

obtained a copy of the Grievant's 1995 tax return and compared it to his job 

application form.  The application form omitted three employers that were listed 

on the tax return, and included one employer that was not listed on the tax return.  

Upon investigation, it was established that the Grievant's wife filled out the 

application form for him because he was out of the state, that his wife signed his 

name to the form without indicating such, and that the application omitted three 

of the Grievant's prior employers.  The Grievant's wife submitted the form to the 

District without informing the District that the Grievant had not personally filled it 

out and signed it, and the Grievant did not inform the District of these facts during 

the application process. 

Following a pre-termination hearing, the District discharged the Grievant 

effective November 17, 1999.  This arbitration followed in due course. 
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3. POSITIONS OF THE PARTIES 

a.  Position of the District. 

The District's position is that the discharge was for just cause, and should be 

upheld.  All seven tests of just cause have been satisfied.  (1) Notice of the 

employer's rule was given on the application form itself, and the Grievant 

admitted he was responsible for providing a complete and accurate application.  

(2) It is reasonable for the District to expect applicants to be honest and 

forthcoming, and to comply with instructions on the application form.  Accurate 

and complete information about prior employers is extremely important because 

otherwise the employer cannot complete a reference check.  It is reasonable to 

expect an applicant to be responsible for what is on his application, regardless of 

who fills it out.  (3) The District provided notice of the penalty on the application 

form, stating that failure to truthfully and completely fill it out "shall" be sufficient 

cause for dismissal.  (4) The District's investigation was proper, and the Union 

does not claim otherwise. 

(5) The evidence supports the District's conclusion that the Grievant 

committed the alleged misconduct.  It is not disputed that the Grievant submitted 

an employment application that did not contain true and complete information.  It 

fails to list three employers that were listed on the Grievant's 1995 tax return, and 

lists one employer that was not listed on the tax return.  Therefore, the Grievant 

either falsely stated that he worked for that employer or he falsely completed his 

tax return.  Even if the Grievant's wife completed the application, he was 



5  --  KEITH RIGBY GRIEVANCE 

responsible for its contents.  Although the form was completed in the first person, 

neither the Grievant nor his wife disclosed that the signature and contents were 

not his. 

(6) The discipline imposed was equitable.  In the only similar case of its kind 

in the past, the District withdrew an employment offer after learning that an 

applicant had not made a full disclosure of a back injury.  Superintendent Daggett 

testified that he would expect discharge to result in all cases where an 

application was not accurately and completely filled out.  (7) The penalty imposed 

was reasonable.  The Grievant's actions were serious, dishonest, and hindered 

the District's ability to conduct reference checks.  Even if the omission was not 

"on purpose," discharge was appropriate because the form allows for per se 

termination, it is important for applicants to be responsible for providing complete 

and accurate information, and it is necessary to obtain information needed for a 

reference check.  The District is not required to prove that the Grievant's 

misrepresentation was "willful." 

The Union has the burden of proving pretext and that the true reason was 

retaliation for challenging supervisors and alienating other employees.  The 

Union cannot show that the Grievant would not have been discharged "but for" 

his challenging activities.  A coincidence of time is not enough.  Co-workers who 

engaged in similar activity were not disciplined.  The Union's pretext claim is 

based on conjecture rather than evidence. 
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b.  Position of the Union. 

The Union's position is that the Grievant was discharged without just cause, 

and that he should be reinstated with full back pay.  There is no basis to 

discipline the Grievant.  The omission of prior employers was not deliberate or 

willful.  The Grievant had no intent to deceive anyone.  The omission did not 

benefit him.  The omission was not material to the Grievant's employment at the 

time he was hired.  The District has not suggested that it would not have hired 

the Grievant if it had known about the omitted jobs.  The omission was not 

material at the time it was discovered.  The Grievant had an exemplary work 

record and had never been disciplined.  Nothing suggests that the omission on 

his job application affected his ability to work in 1999.  The omission was not 

dishonest.  His record of honesty and reliability would overcome any inference of 

dishonesty suggested by the omission.  The District acted promptly once it 

discovered the omission, but that is irrelevant because there was no reason to 

act. 

The District discharged the Grievant in retaliation for his whistleblowing.  He 

raised complaints that were clearly justified.  The Ethics Commission found that a 

member of management unlawfully used District property, and that person still 

works for the District.  The Grievant's whistleblowing led to significant media 

coverage.  A reasonable employer would not discharge a successful employee 

for an unintentional oversight that occurred three years earlier and had no effect 
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on the employee's ability to do his job.  The real reason for the discharge was the 

Grievant's whistleblowing. 

 

4. DISCUSSION. 

It is not necessary to examine whether the true reason for the discharge was 

falsification of the job application rather than retaliation for the Grievant's many 

complaints about matters relating to safety, job performance, and improper use 

of District equipment.  There was not just cause for discharging the Grievant for 

falsification of his job application, which was the reason stated in his letter of 

discharge. 

Over the years arbitrators have considered a large number of cases in which 

employees have been discharged for making false statements on job application 

forms.  These cases have been decided by arbitrators charged with the duty of 

interpreting what it means to be disciplined or discharged for "just cause."  It is 

my opinion that when the Parties ask this arbitrator to decide whether the 

discharge in this case was for "just cause," they ask for a decision to be made 

against the backdrop of those arbitration decisions, because this is the primary 

means by which one gives meaning to the term "just cause."  It is fair to assume 

that when the Parties agreed to a "just cause" standard, they intended that term 

to have the meaning that arbitrators generally have given it.  By applying prior 

arbitration decisions dealing with the same subject, one sometimes gains the 

advantage of predictability and certainty that might be lost when an arbitrator 

either attempts to be more imaginative or relies upon decisions made by courts 
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or government agencies.  This case is particularly suited to relying on prior 

arbitration decisions because it does not involve unique contract language or 

unique history. 

The Parties have cited a number of arbitration cases.  The District especially 

relied on Noranda Aluminum, 94 LA 690 (Pratte 1990), and the Union especially 

relied on Tiffany Metal Products, 56 LA 135 (Roberts 1971).  I have looked at 

these decisions, others cited by the Parties, others that I have found in my own 

research, and the commentaries contained in standard books on collective 

bargaining arbitration.  Although a minor percentage of the decisions deviate 

from the pattern, there is a clear pattern to the decisions.  The arbitrators focus 

on four factors.  Although it is sometimes said that a discharge will be upheld 

only when all four factors are resolved in favor of the employer, there are many 

examples in which the outcome of a specific case turns on the weight placed on 

just some of them. 

The four factors can be expressed as follows.  First, Did the applicant act with 

an improper intent or motive?  For example, was there an omission or covering 

up of an unfavorable fact, or a false claim that the applicant had some ability or 

credential?  Second, Was the false statement such that it was a material fact in 

making the hiring decision?  For example, would the employer have refused to 

hire the applicant if the employer had been given a truthful and complete 

statement?  Third, Was the false statement such that, at the time it was 

discovered, it was relevant to the job being performed by the employee?  For 

example, did the false statement create a reason to believe that the employee 
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would be untrustworthy or would be impaired in performing the job?  Fourth, Did 

the employer act promptly after it learned the truth? 

This view is consistent with the discussions of falsification of job applications 

by James Redeker, Discipline: Policies and Procedures (BNA 1983) chapter 10, 

pages 119-131; Arnold Zack, Grievance Arbitration (Lexington Books 1989) 

pages 91-93; Tim Bornstein, Ann Gosline & Marc Greenbaum, Labor and 

Employment Arbitration (Matthew Bender 1999) Section 16.06. 

First, the evidence established no improper intent or motive on the part of the 

Grievant during the hiring process.  The job came open while the Grievant was 

working in another state, and he requested his wife to submit an application on 

his behalf.  The Grievant did not see the application at the time (1996), and saw it 

for the first time shortly before he was discharged in 1999.  The wife filled out the 

form, signed the Grievant's name to it, and submitted it.  No evidence indicated 

that either the Grievant or his wife had any improper intent as to the omission.  In 

fact, the District did not suggest any reason why either of them would want to 

engage in a deception.  There was nothing about the omitted employers or the 

Grievant's work history that was unfavorable, so there was nothing to be gained 

by improperly motivated concealment. 

The District faulted the Grievant because his wife filled out the form and 

signed his name, the form appeared to have been filled out and signed by the 

Grievant, his wife submitted the form without notifying the District that she filled it 

out and signed it, and the Grievant did not inform the District of these facts.  

None of this even implied an improper intent or motive.  Because the Grievant 
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was physically located out of the state, it made sense for him to have his wife 

submit the form.  He authorized his wife to fill it out and sign his name.  It is true 

that early disclosure by the Grievant or his wife would have alerted the District to 

the omissions, but there is nothing about the manner in which the Grievant and 

his wife acted that indicates that there was any attempt to gain any advantage or 

to cause any harm to the District. 

The letter of discharge (Union Exhibit 47) recites that it appears that the 

Grievant violated the law by failing to report income from one employer on his 

1995 tax return, and this matter is raised in the District's post-hearing brief.  

Evidence submitted at the hearing did not support a finding that the Grievant 

violated the law, and in any event the only ground stated for the discharge was 

"inaccurate completion of your employment application." 

The District relies on Noranda Aluminum, 94 LA 690 (Pratte 1990), for the 

proposition that an employer has just cause to discharge an employee for failure 

to include information on an application even though the omission was 

unintentional.  However, that case was a very different matter.  The employee 

failed to disclose, both on the printed application form and in response to a 

specific interview question regarding the applicant's health problems dealing with 

heat, that he had previously suffered a heat stroke.  The employee went to work 

in the employer's aluminum smelter where heat-related illnesses were a serious 

problem.  Several years later, the employer discovered the omission and 

discharged the employee.  It is clear that in the Noranda case a history of heat-

related illness (which was the omitted fact) was a crucial piece of information for 
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the employer because a person with such a history would remain susceptible to 

such an illness in the future (the third factor) and the employer had a firm policy 

of not hiring applicants with such a history (the second factor). 

The District also argues that the language on the application form establishes 

that there need be no showing of intent or willfulness.  The form states:  "The 

facts set forth on his application are true and complete.  I understand that if 

employed, any false statements on this application shall be considered sufficient 

cause for dismissal."  My view is that this language cannot change the just cause 

requirement that there be proof of bad intent.  The Parties agreed to a just cause 

standard, and there was no evidence that there was any agreement that the 

District could modify that standard by imprinting particular language on the job 

application form. 

Second, the omission was not a material fact in making the hiring decision.  

Superintendent Daggett explained that a complete list of prior employers is 

needed so the District can verify the quality of the applicant's work, that the list 

needs to be complete so the District can look at both positive and negative 

aspects of prior work history, that omissions make it impossible to check 

references, and that honesty and integrity are important because employees in 

the Grievant's job are not closely supervised.  It is clear that the Grievant's 

omissions impaired the District's ability to check out his complete work history.  

However, the omissions were not material for two reasons.  One is that if the 

prior employers had been disclosed, any reference check would have disclosed 

only favorable information; the application would have placed the Grievant in a 
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more favorable light.  The second is, as discussed above, that the omissions 

themselves and the manner in which the application was prepared did not 

indicate that the Grievant lacked honesty and integrity. 

Superintendent Daggett testified that he would not have approved of hiring 

the Grievant if he had known all the facts at the time the hiring decision was 

made.  This fact is relevant, but is not conclusive.  I assume that hiring decisions 

are not subject to the just cause standard that applies to discharge decisions, 

and that the District is free to use other standards in making a hiring decision.  

However, a discharge is subject to the just cause standard, which is a higher 

standard that involves analysis of whether the omitted facts would have revealed 

negative information and whether the manner of completing the application 

revealed an improper motive.  Neither existed in this case. 

The District offered evidence of prior history of rejecting an applicant for a 

misstatement.  In 1982-1983 an applicant had been tentatively hired as a bus 

supervisor.  During an interview the applicant was asked a question about an 

injury and the response was that the applicant had no problem in that area.  The 

District then rejected the applicant.  That prior history gives little support to either 

Party.  Obviously, the lack of a long string of prior rejections does not favor the 

Union; there is always a first time.  The prior event adds little weight to the 

District's position because it is so dissimilar.  In that case there was a false and 

dishonest statement that clearly demonstrated a problem with honesty and 

integrity. 
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Third, there was no showing that the omissions or the manner of submitting 

the application were material to the Grievant's job at the time of discharge.  The 

Grievant was, by all accounts, good at his job, and he had never been 

disciplined.  There has been no showing that the District would have learned 

anything adverse if the District had had access to all of the Grievant's prior 

employers at the time he applied.  Nothing was concealed that would reflect 

negatively on the performance of the Grievant's work as a painter.  The manner 

in which the application was prepared and submitted did not demonstrate that the 

Grievant was dishonest.  Thus, the events of 1996 were not material to the 

Grievant's job at the time of discharge. 

Fourth, the District acted promptly, but the non-existence of the other three 

factors makes this one irrelevant. 

  

5. CONCLUSION 

The District did not have just cause to terminate the Grievant Keith Rigby.  

The appropriate remedy is reinstatement with full back pay, seniority, and other 

benefits lost on account of the discharge. 
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6. AWARD 

The grievance is allowed.  The District shall reinstate the Grievant with full 

back pay, seniority, and other benefits lost on account of the discharge.  In 

accordance with the Parties' stipulation, I retain jurisdiction for 60 days to resolve 

any dispute regarding the implementation of this Award. 

 

Dated:  May 3, 2000.   Respectfully submitted, 

 

      ____________________ 
      Ross Runkel 


